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SHELDON AND MARI ON PORTMAN )

For Appellants: Shel don portman,
in pro. per.

For Respondent: John A. stilwell, Jr
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OPI1 NI ON

This appeal is made pursuant to section 19057,
subdivision (a), of the Revenue and Taxation Code from
the action of the Franchise Tax Board in denying the
cl aim of Sheldon and Marion Portman for refund of per-

sonal incone tax in the anount of $1,972 for the year
1974,
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The only question presented is whether the
damage to appellants’ single fam |y residence consti-
tuted a deductible casualty loss wthin the neaning of
Revenue and Taxation Code section 17206, subdivision

(c)(3).

On or about COctober 16, 1973, appellants
entered into a witten agreenent to purchase a new homne
in the San Jose area. The purchase was finalized in
Decenber 1973, and shortly thereafter appellants noved
into their new honme. Duriny'the nonths of Cctober and
Novenber in 1973, the San Jose area experienced abnor-
mal |y heavy rainfall. Soon after nmoving into their new
home, the soil and foundation began to settle, causing
severe damage to the house and front |awn. The damage
i ncluded cracking of the walls, cracking of the founda-
tion, and sinking of the subsoil. .

Appel lants estimated that the reduction in the
property's market value was $20,00Q. On April 15, 1978,
appellants filed an amended California personal incone
tax return for the 1'974 taxable year in order to claima
casualty | oss deduction under Revenue and Taxation Code ‘
section 17206, subdivision (c')(3)." On the anended
return, appellants adjusted their taxable income by
deducting fromit the amount of the estimated reduction
in market value. As a result, appellants claimed a
refund in the amount of $1,972.. In response to an
inquiry by respondent, appellants furnished a copy of a
notification fromthe Internal Revenue Service informng
appel lants that their $20,000 casualty |oss deduction
was disall owed because appellants had not established
that the loss resulted froma casualty within the nean-
ing of Internal Revenue Code section 165. Based on this
information, respondent disallowed appellants' claim for
refund. Appellants tinmely appealed respondent's action
and provi ded additional information in order to substan-
tiate their entitlement to a casualty |oss deduction.

The additional information provi ded by appel -
lants indicated that heavy rainfall for the period
Cctober 1973 to February 1974, conbined with inproper
drai nage due to faulty construction, caused a rapid

settlement of the soil supporting the structure. Under

Revenue and Taxation Code section 17206, subdivision

(c)(3), a taxpayer is entitled to a deduction for |osses

of property not connected with a trade or business if

such losses arise fromfire, storm shipweck, or other .
casualty, or fromtheft. Appellants recognize that

damage due to faulty construction or poor design is not
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deductible as a casualty. loss. The word "casualty"
denotes an accident, a mshap, or sonme sudden invasion
by a hostile agency, but it excludes progressive deteri-
oration through a steadily operating cause. (ég%eal of
Lewis B. and Marian A. Reynolds, Cal. St. Bd. of Equal.,
Oct. 3, 1967.) AppellTants contend that the heavy.
rainfall during this period was a sudden and unexpected
occurrence or "casualty" which caused the damage.
Therefore, appellants believe they are entitled to a
deduction for |oss of property under section 17206,
subdivision (c)(3). '

Since Revenue and Taxation Code section 17206,
subdi vision (c)(3), .is substantially simlar to Interna
Revenue Code section 165, subdivision (c)(3), respondent
foll owed the federal report, and proposed a correspond-

I ng assessment. of additional tax Unl ess appellznts can
show that the federal determ nation was erroneous, its
accuracy must be conceded. (Rev. & Tax. Code, § 18451,
Appeal of Shedrick |. Barnes, Cal. St. Bd. of Equal.,
Jan. 7, 1975, Appeal of Aioion W. and Virginia B. Spear,
Cal. St. Bd. of Equal., April 20, 1964.) Appellants
chal l enged the federal determnation in the United
States District Court for the Northern District of
California, and appealed that court's adverse deci sion
to the United States Court of Appeals, Ninth Grcuit.
However, the appellate court affirmed the decision of -
the lower court. (Portman v. United States, 683 F.2d
1280 (9th Cir. 19827.)

The determ nation of a federal court constru-
ing a federal statute ‘is entitled to great weight in
interpreting an identical state statute. (Meaniey v.
McColgan, 49 Cal.dgo.2d 203 [121 P.2d 45] (T94Z); Appeal
of Estate of Adam Holzwarth, Deceased, and Nhrg
Holzwarth, Cal. st. Bd. of Equal., Dec. , )

Here the statutes are the same and the appellate court
deci ded the precise issue that is now before this board.
In view of these facts, the disposition of the case at
the federal |evel is highly persuasive of the result
that should be reached here. (Appeal ot Dorothy C
Thorpe Jass MB Cord., Cal. St. Bd. of Equal., Sept.
17, 1973; appeal of Estate of Adam Hol zwarth, Deceased,
and Mary Holzwarth, supra.)

In reaching its decision, the appellate court
found that a | oss produced by the ordinary operation of
the elements on a poorly constructed house woul d not
qualify for a casualty loss. Furthernore, the court
of appeals found that the heavy rainfall was not an
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unf or eseeabl e occurrence which would justify acontrary
result.

Appel |l ants have offered this board no evidence
that was not considered by the appellate court. Father,
t hey have made substantially the same argunents here
t hat were made unsuccessfully before the appell ate!
court. After a full consideration of the record, we
find nothing that would justify reaching a conclusion
different fromthat of the appellate court. Accord-
ingly, respondent's action in this matter nust be
sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claim of Sheldon and Marion Portman for
refund of personal incone tax in‘'the anount of $1,972
for the income year 1974, be and the sane is hereby
sust ai ned.

Done at Sacranento, California, this 1st day

of March , JOR3, by the State Board of Equalization,
with Board Members M. Dronenburg, M. Collis, M. Nevins

and M. Harvey present.

L ,  Chai rman
_ _Ernest J. Dronenburg, Jr. , Member
Conway H Collis . _Member

Richard Nevins , Menmber

Wal ter Harvey* Nenber

*For Kenneth Cory, per Government Code Section 7.9
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